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(a) .
ri9r in 3ir ffro ;rder-In-AppealNo.andDate

AHM-CGST-002-APP-ADC-87/2021-22  &  05.01.2022

(TT)

fin in / 9ft fxp 7iFT, 3Ti]T 3TrTif7 3rftT

assed  By Shri  Mihir  Rayka,  Additional  Commissioner (Appeals)

(I)
rri rfu ffro ;Fateofissque

06  01.2022

(I)
Arlsing    out    of    RFD-06    Order    No     ZQ2410200l`,55122    dated    06102020    Issued    by    Asslstant/-5;p-ut`y-

Commissiorler,  Dlvision  -11,  Ahmedabad  North

(I)

.--.NameandjAddress of theAppe"ant,
The Assistant/Deputy  Commissioner,  CGST  &  C.Ex.,  Division-ll

(Naroda  Road),  Ahmedabad  North,  Address  .-3rd  Floor.  Sahaianand

Arcade,132  Ft.  Road,  Helmet  Circle,  Memnagar.  Ahmedabad-

380009

qfan FT in Sir FT 7
M/s  Perfect  Solution  &  Hospitality  Management  (Legal  Name  -

Varshaben  Pareshkumar Lakhani)  (GSTIN -24ADVPL6976AIZ6)

Name and(Address of the Address  :-Block  No.  A,  GF-1/A,  Near City  Gold  Cinema,

Respondetit Pushpadeep  Industrial  Hub  and  Arcade,  Nootan  Mill  Compound.

Saraspur,  Ahmedabad-380024

(A)

-.                ..`         .      J-J       .           ,=       ---_(.          ..      .      .,.       .  .I.    .        .   -i-,     -      ..           ..ani5{dril

.Any  persoh  aggrieved  by  this  Order-in-Appeal  ma}'  rile  an  appeal  to  the  appropriate  authoril.\   H-
the  followihjz way.

(i)

National  E]ench  or  Regional  Benc`h  of  Appellate  Tribunal  framed  under  GST  Act/CGST  Act  in  th--c
cases  where  one  of  the  issues  involved   relates  to  place  of  supply  as  per  Section   109(5)  or  C`(;S'l
Act,  2ol7.,

(ii)
State  Ben¢h  or  Area  Bench  of Appellate  Tribunal  framed  under  GST  Ac`t/CGST  Act  other  thani;tmentionedinpara-(A)0aboveintermsorSectionlog(7)ofCGSTAct,2017

(iii)

Appeal  to  the  Appellate Tribunal  shall  be  filed  as  prescribed  under  Rule  110  of CGST  Rules,  2()i 7
and  shall  be  accompanied  with  a  fee  of  Rs.  One  Thousand  for  ever}J  Rs.  One  Lakh  of Tax  oi'  li`r`iul

tax  Credit involved  or  the  difference  in  Tax  or Input  Tax  Credit  Involved  or  the  amount  or riiir,  fec
dr  penalty  determined  in  the  order  appealed  against.  subject  to  a  maximum  or  Rs.  Twer`t\-  FJlv€
Thousand.

(a)

Appeal   under  Section   112(1)   of  CGST  Ac-t-,-~2T6TiTa-Appellate  1`ribunal   shalt-be   filed   alo-rigi{`iii;
relevant  documents  either  electronicall.y  or  as  ma`y  bc  notified  by  the  Registrar,  Appellate  Tribuna
in  FOI"  ¢ST  APL-05,  on  common  portal  as  prescribed  under  Rule   110  of CGST  Rules,  2017,  £`nd
Shall  be  accompanied   b.y   a  cop.\.  or  the  order  appealed  against  within   seven  days  or  riling  L'`ORM
GST  APL-¢S  online.

(i)           I(ii)

Appeal   to:be   riled   before   Appellate  Tribunal   undc`r-Sectlon    I  12(8)   of  the   CGST   Act,  Z(-)-17-aft-a;

paylng -
(i)           , Full  amount ofTax`  Interest`  Fine.  Fee  and  penalty  arising from  the  impugned  order,  asisadmitted/acceptedb}.theappellant,and

(ii)            (ii)   A  sum  equal  to  twenty  five  Der  cent  of  the  remaining  amount  of Tax  in  dispute,   lil
addition  to  the  amciunt  paid  under  Section   107(6)  of CGST  Act,  2017,  arising  from  the
said  order,  in  relation  to  which  the  aE   eal  has  been  riled.

The  Central  Goods  &  Service  Tar  (  Ninth   Removal  of  Difficulties)   Order,  2019  datecl  03.12.201tJ
has   provlded   that   the   appeal   to   tribuna]   =an   be   made   within   three   months   frorTi   Jhe   date   ol
communiaation  of  Order  or  date  on  which   thc`   Presldent  or  the  State   Presldent,  as  thfea ``,e,t±`rp  .be,oftheAppellateTribunalentersorfIce,whli`heverislatc`r.
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ORDER-,IN-APPEAL

Brief Facts of the Case :
:1T

F.No.  :  GAPPL/ADC/GSTD/25/2021

The    following    appeal    has    been    filed    by    the    Assistant

Commissioner,   .,CGST`&    C.     Ex.,     Division    -11,    Ahmedabad     North

Commis;ionerate  (h6rei'n'aft\;r  referred  'as   `ap;:'fzant'' /   `czeparfmen£')   in

terms  of  Review  Order  issued   under  Section   107(2)  of  the  CGST  Act,

2017   (hereinafter   refe+red`  a;   `the  Ac£')   by   the   Reviewing   Authority

against  RFD-06  Order  (hereinafter  referred  as  `t.mpttgnec!  order')  passed

by    the    Assistant    Commissioner,    CGST    &    C.     Ex.,     Division     -    11,

Ahmecrabad  North  (hereinafter referred  as  `acijuc!i.caf{ng authontg)  in  the

case  of  M/s.  Perfect  Solution  &  Hospitality  Management  (Legal

Namei  -   Varshaben   Pareshkumar   Lakhani),   Block-A-GF-1/A,   Nr.

City  Gold   Cinema,   Pushp   Deep  Industrial   Hub  and  Arcade,   Nootan   Mill

Compound,   Saraspur,   Ahmedabad   -   380018   (hereinafter   referred   as
`Respdndent;').

Appeal!No.  & Date Review Order No,  & Date RED-06 Order No.  & Date

GAPPL/Abc/GSTD/25/2021- 02/2021-22  Dated  12.04.2021 ZQ2410200055122             Dated

APPEAL bated  15.04.2021 06.10.2020

2(i).   ,           Brief  facts   of  the   case   are   that  the   `Resporic!enf'  holding

GSTIN   No.   24ADVPL6976AIZ6   had   filed   refund   claim   of   Rs.34,236/-

(Integrated    Tax    -     34236)    on     27.08.2020    for    the    period    from
01.11.2017  to  30.11.2017  under  Section  54  of the  CGST Act,  2017.  The

refund  claim   was  preferr'ed   under  Section   54  on   account  of  Supplies

made [o  SEZ  Unit/SEZ  Developer  with  payment  of tax.  The  aczjLtc{!.c.cz€ing

cztt€horfutg   has   sanctioned   the   aforesaid    refund    claim   vide    `Zmpugnecz

order,.

2(ii).                          In    the    statement    of    facts    the     `Depczrfmenf'    has

Submitted that  "Refund application can be filed under GST ujithin 2 year.s

from trle relei)cut date as per provisions of Section 54 Of the CGST Act. Sub-
sectioh  54  (14)  (2)(b)  defines releuctwl  date  in the  case  Of supply  Of goods

regarded  as  deerned  exports  where  a  refund  of talc  paid  is  available  in
respedr  Of goods,  the  date  on  ujhich  the  return relating  to  such  deemed
expoiA is fu.rrrished.  It is observed that tire scud claimant had fred GSTR-3B

1,   return for the moruth Of Nouember'2017,  where deemed export supply

®
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iTnde  on  18.12.2017.  This  they  ujere  required to foe  refund  ctain  on  or

before  18.12.2019. Theg have filed refurLd claim on 27.08.2020. This there

u)as delay in filing Of refund chim" .

2(iii).                        Further,  in  the statement of facts the  `Deparfment' has

Submitted   that    "the   neJcuecifi.on   a/  £i.me   J..mi.i   I.n   t/ieow   o/  the   spread   o/

cndemie  COVID-19,   alloujed  bu   CBIC   vide   Notifiecedon  No.   35/2020  -

CeTitral Tax dated 03.04.2020  and  Notifieation No.  55/ 2020 -Clentral Tax

dated 27.06.2020 wiu rLot be appliecible in the present case, as releucut due

date do not fiall between 20th March, 2020 to 31s. August, 2020."

2(iv).   I                     Considering    the   above   facts   the    `Deparfment'   has

submitted   that  -   "J€  thtts  appears  that  the  edjttc!i.cati.ng  aL.fhoritey  has

sanctionedrefundOfRs.34236/-tothectalmant,with,out±eping;notice
the provistone  Of Section 54  Of the  CGST Act,  2017 in relation to releuaut

date fioi+f ting re:f and claim."

2(v).                          In     the    grounds    of    appeal     the    Depcirfmen€    has

submitted  that the  impugned.order  is  not  legal  and  proper and  requires

to   be   ;set   aside.    The   Depc.rfment   has   further   submitted   that   the

jEespondenf has filed  GSTR-3B   return  for the month  of November-2017,

where teemed  export supply was  made,  on  18.12.2017,  thus they were

requiretl  to  file   refund   claim   on   or  before   18.12.2019  whereas,   they

have  filed  refund  claim  on  27.08.2020.  Thus  there  was  delay  in  filing  of

refund  Claim.  In  this  regard  the  Deparfmen€ has  referred  the  provisions

of  Sectlon  54  [14(2)(b)]     wherein   relevant  date  is  defines  as  that  in

case  of)supply  of goods  regarded  as deemed  exports where  a  refund  of

tax   paid   is  available   in   respect  of  the  goods,   the  date  on   which   the

return  |elating to such  deemed  export is furnished.

2(vi).                        Considering    the    above    facts    the    Depczrfment   has

submitted   that   the    impugned    order   is   not   proper   and    legal    and

accordihgly,  makes  prayer for relief as  under  :
-    Tb set aside the  I.mpttgnecz order.

-    TO  pass  an  order  directing  to  the  original  authority  to  recover the

amount erroneously refunded to the claimant with  interest
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Personal Hearina  :

3.                     Personal   Hearing   in   the   matter  was  through   virtual   mode

held   on    23.12.2021.   Shri   Amitkumar   Ajmera,   CA   was   appeared   on

behalf   of   the   `Responderif'  and   stated   that   the   refund   amount   has

already  been  paid  back to the  department  by them  with  interest.

Discussion and Findinas :

4.                     I  have  carefully  gone  through  the  facts  of the  case  available

on    records,    submissions    made    by   the   `Depczrfronf'   in    the   Appeal

Memorandum.  I  find  that the  `Resj.onczent' has  preferred  refund  claim  of

E:'.:::23o6:;u°;d::t::::,toend5=aoxftfh°:ct::TP;:::d2ofLr;mTh°eLi::u::Lc|a[tm°
was  filed  on  account  of supplies  made  to  SEZ  Unit/SEZ  Developer  with
'payment  of  tax  and  the  cidjLtczt.ccz{t.ng  c{uchoritg  has  sanctioned  the  said

refund    claim    vide    I.mpugried   order.    However,    the    department    has

observed  that  the   czc!jttc!t.cafz.ng  czttthorltg  without  keeping   in   notice  the

provisions  of  Section  54  of  the  CGST  Act,  2017  in  relation  to  relevant

date for filing  refund  claim,  has  passed  the  i.mpugnec! orczer.  The  relevant

provision  is  reproduced  as  under  :

*Secttott 54. Refund Of tctt.-

(1) Any PersoT claiming refund Of any ta3c and iriterest, if any, paid on such
tax pr ay:y other cmgunt paid by tin, meg make an application befroe the
ebxep:#esc%e°d?earsfr°mthereleuautdateinsuchform-dndmarme;asmay

14 (2) "ri3leuant date" means-

(b)  in t:he  ccrse  of supply  Of goods  regarded  as  deerned  exports  u)here  a
refund Of tan paid is cwallable in respect Of the goods, the date cm which the
retIAm relating to such. d.eemed exports is famished;

In  view  of  above,  I  find  that  the  J3esporLc!ent  can  make  an

applicatlon  before the  expiry of two  years from  the  relevant date.  In  the

Present  case,  I  find  that  that  the  Respo7rdenf has  filed  GSTR-3B    return

for  the  'month   of  November-2017,   where   deemed   export  supply   was

made   on    18.12.2017,    thus    in    view    of   above    provision    they   were

requirecl  to  file  refund  claim  on  or  before  18.12.2019.   However,  I  find

that  in  the  present case the  refund  claim  was filed  on  27.08.2020  which

is time  barred.

Further,    I    find    that    during    the    Personal     Hearing    the
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have   already   paid   back   the   refund   amount   to   the   Department   with

interest  therefore,  I  find  that  the  Responc!erit  has  accepted  the  view  of

the  depc{rfmen€.

In  view  of above  discussions,  I  find  that  the  impttg7iecz orc!er

is    not    legal    and    proper   and    therefore,    require    to    be    set   aside.

Accordingly,   the   appeal   filed   by   the   `Depczrfrrierif'  is   allowed   and   set

aside the  `jmpttgriecz orczer'.

6.   3Tthed aT{T ed @ T* 3Ttha E5T fin 5qtr 5ita7 a fin araT €i

The  appeal  filed  by  the  `Deparfmen€' stand  disposed  off  in  above

terms. `),i,J-T!,.\,..r

(ZH-     y   ,
Additional  Commissioner  (Appeals)

Date:CZ7f.01.2022
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Ahmedbbad

Bv  R.PIA.D.

TO'

i+£ng£##LC_Trissiener,
M/s.  Pe   ect Solution  & Hospitality Management,
(Legal r\|ame -Varshaben Pareshkumar Lakhani),
BlockAJGF-1/A,  Nr. Crty Gold Cinema,

Rfhfapn#ipc':#[fir::#uT#:edaba"8ooi8

Appellant

Respondent

e  Principal  Chief Commissioner of Central Tax, Ahmedabad Zone.
The Commissioner,  CGST & C.  Ex., Appeals, Ahmedabad.
The Commissioner,  CGST & C.  Ex., Ahmedabad-North.
The Deputy/Assistant Commissioner,  CGST & C.  Ex,  Division-ll, Ahmedabad
Nbrth.

5.        TheAdditional commissioner, Central Tax (System), Ahmedabad  North.
I-    Cfuard File.

7.         P)A.File


